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EXCEPTIONS IN THE CONTEXT OF
TESTAMENTARY SUCCESSION

ABSTRACT: Putting a date on a holographic will brings numerous
advantages. This paper studies the various legal consequences the
absence of the date and incorrect dating entail, as well as the ways of
dating a holographic will in numerous European legal systems. Special
attention is given to the dating of the last will in the Republic of Austria,
the Federal Republic of Germany, and the Swiss Confederation. The
importance of the date for its legal validity is indicated in this paper, in
terms of an international will. This paper gives a clear position regarding
the theoretical dilemmas that accompany the dating of an international
will. A topic neglected by legal science, i.e., the topic of testamentary
succession as an exception in legal practice is also presented in this
paper. Possible causes of this legal phenomenon are pointed out both in
terms of regular private wills and in terms of regular public wills.

KEYWORDS: holographic will, international will, dating a last will, civil
law of Europe, last will as an exception in legal practice.

1. Introduction

According to the applicable regulations in the Federation of Bosnia
and Herzegovina, a holographic will does not have to have a date.
According to Art. 66 para. 2 of the Law on Inheritance in the Federation
of Bosnia and Herzegovina (2014) (hereafter: FB&H inheritance law),
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“for the validity of a personal will, it is not necessary that it indicates
the date when it was drafted, but it is recommended that the date be
indicated”. According to the applicable inheritance right in Republika
Srpska, i.e., according to Art. 68 para. 2 of the Law on Inheritance of
Republika Srpska (2009), specifying the date of a holographic will is
legally mandatory. In this context, the holographic will of the FB&H
inheritance law is an exception. This paper analyzes the types of wills
standardized by the legal regulations of Bosnia and Herzegovina, i.e.,
its entities. Contrary to private wills, there is another exception when it
comes to public wills and their dating. An international will, according
to Art. 82 of the FB&H inheritance law is the only will whose legal
validity is conditioned by whether or not the date is specified. Taking
the above into account, it is important to study the legal consequences
of not specifying the date of the wills mentioned (the legal consequences
of such an act are universal, and they apply to every legal system
where provisions on wills include holographic and international
wills). Otherwise, the difference between traditional and exceptional
circumstances is the main division within the types of wills, in addition
to private and public wills, as well as written and oral wills (Blagojevi¢,
1983, p. 254). Private wills are wills made by the testator themselves,
without the presence of public authorities or bodies who act as public
authorities (Vedri$ & Klari¢, 2006, p. 737-738). Public wills are made
with the participation of public authorities and persons who act as
public authorities (Biki¢ & Suljevi¢, 2014, p. 130).

However, when it comes to exceptions within testamentary
succession, it is crucial to mention the last will as an exception in legal
practice, i.e., the most uncommonly used (but usually the strongest) legal
basis of inheritance. The phenomenon of testamentary succession as an
exception in legal practice will be observed in the context of the region,
given that it is equally present in Bosnia and Herzegovina, the Republic
of Serbia, and the Republic of Croatia. It is interesting to point out that
provisions of the FB&H inheritance law, in addition to testamentary
and legal succession, allow for a third legal basis of inheritance, i.e., a
succession agreement between married or cohabiting partners, which
has priority over testamentary and legal succession (Art. 5 para. 3 and
Art. 125-132, FB&H inheritance law). However, the laws of Republika
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Srpska, the Republic of Serbia, and the Republic of Croatia, retain the
traditional division into two legal bases of inheritance (Art. 5, para. 2
of the Republic of Serbia’s Law on Inheritance (1995) (hereafter: RS
inheritance law) and Art. 4 para. 3 of the Republic of Croatia’s Law on
Inheritance (2003)).

2. The Date of a Holographic Will

As stated, according to FB&H inheritance law, a holographic
will can be legally drafted without specifying the date. Specifying the
date is preferable, but not necessary. Observed throughout history, it
is a resolution that was adopted from the Socialist Federal Republic
of Yugoslavias Federal Law on Inheritance (1955). This law mostly
referenced the Swiss inheritance law (primarily the substantive law part),
which meant going back to the continental-European legal circle, with
a noticeable impact of the newly adopted socialist principles (Gavella
et al., 2005, p. 90-92), but such a resolution has roots tracing back to
Austrian law (Anti¢ & Balinovac, 1996, p. 323).

If the date of the will is incorrectly stated, the document will not be
invalid, but under the condition that the untruthfulness of the date does
not indicate any reasons for legal invalidity, such as the lack of sound
mind and memory would (Kre¢ & Pavi¢, 1964, p. 204). Furthermore, not
specifying the date at the end of a written will, but rather in the text of
the will itself, does not impair the legal validity of the will (Judgment of
the Supreme Court of the Republic of Croatia, Rev-724/00-2, September
25th, 2003). Still, it is necessary to point out that failure to specify the
date of a holographic will may have an impact on its legal validity.

2.1. The Impact of Not Specifying the Date of the Last Will on
Its Legal Validity

Indicating the date of a holographic will brings great benefits if there
are several wills in question. Thus, it is simple to determine which will
is more recent, and therefore valid, in case of conflicting content (Kre¢
& Pavi¢, 1964, p. 204). Whether they are all holographic or only some,
in the case of several wills, the lack of the date makes it difficult to apply
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the rule that states that the more recent will cancels the validity of an
earlier version in all cases of conflicting content. Most contemporary in-
heritance rights are based on the fact that the very fact of drafting a new
will revokes the previous will to the extent to which they are mutually
contradictory (Vaquer, 2003, p. 787). The possibility of a legally valid
revocation of a previously drafted will is important for every testator.
After drafting a will, life circumstances can change to an extent, so that
the created will no longer suits its creator, in a way where they may want
to dispose of their property in a different way mortis causa. Aware of the
fact that the testator should not be legally bound by the will, the legis-
lator foresees the possibility of its revocation (Kaladic, 2014, p. 7-8). In
addition, considering that this will has no witnesses during its drafting,
the absence of a date complicates the procedure of proving the existence
of the testator’s testamentary capacity. In the FB&H inheritance law, tes-
tamentary capacity is acquired from the age of 15, under the condition
of sound mind and memory (Art. 62 para. 1, FB&H inheritance law and
Art. 64 para. 1, RS inheritance law). In certain cases, it will be difficult to
determine the testator’s age, as well as the existence of sound mind and
memory at the time of drafting the will. Stating the date in a holographic
will also sets a visible boundary between the first draft of the will and
the last will of the testator, as a final and valid act (Anti¢ & Balinovac,
1996, p. 323).

Also, attention must be drawn to the judicial practice (Judgment
of the Supreme Court of the Republic of Serbia, Rev-704/84), which
clearly indicates that stating the date on a holographic will is of great
importance at times when there are several wills that contain conflicting
content, and especially when it comes to the testator’s loss of testamen-
tary capacity. It should be emphasized that the lack of date does not
represent a violation that invalidates the will (Todorovi¢ & Kuli¢, 2004,
p. 127). The legal doctrine warns about legal certainty, indicating that it
is one of the key principles on which any legal system is based. Failure
to prescribe the obligation to specify the date can lead to the execu-
tion of wills that are otherwise void (Cerani¢, 2010, p- 49). According to
Cerani¢ (2010), certain legal practitioners give arguments for the contra
obligation of specifying the date of drafting the will, i.e., they claim that
specifying the date would make a number of void wills appear (p. 49).
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3. The Date of Holographic Wills in European Law

The inheritance law of the Republic of Italy Art. 602 Codice Civile),
the Republic of France (Art. 970 Code Civil des Frangais), the Kingdom
of Spain (Art. 688 Cédigo Civil Espariol), and the Kingdom of Belgium
(Art. 970 Code Civil Belge) prescribe that it is necessary to indicate the
date of the holographic will, for the sake of its legal validity. Italian and
Spanish law clearly require that the date of the will must be in the day,
month, and year format. Documentation of all relevant elements is
obligatory in both the Republic of France and the Kingdom of Belgium
(Trnini¢, Vidi¢, 2016, p. 1265-1267). However, interesting examples
occur in the Republic of France and the Republic of Italy. The French
law allows for a holographic will to be dated with precise statements that
enable the identification of the year, month, and day of drafting the will,
such as “On Christmas Day, 2023 (Babi¢, 1996, p. 204), while the Italian
law recognizes dates written partially by hand as legally valid, e.g., the
year written by a computer and a printer, and the day and month of the
will written by hand (Kas¢elan, 2010, p. 148).

3.1. The Date of Wills in the Inheritance Law of the Republic
of Austria, the Federal Republic of Germany, and the Swiss
Confederation

Special attention must be paid to countries whose legal tradition,
throughout history, is mostly followed by Bosnia and Herzegovina,
but also other countries in the region. Thus, the inheritance law of the
Republic of Austria prescribes that specifying the date of a holographic
will is not necessary, but it is recommended (Lange & Kuchinke, 2001,
p. 373, and § 578, Allgemeines biirgerliches Gesetzbuch fiir die gesammten
deutschen Erblinder der Oesterreichischen Monarchie (hereafter:
ABGB)). Therefore, this is a regulation that is incorporated in the FB&H
inheritance law in an almost identical way. The ABGB indicates the
importance of the form for the legal validity of the will, prescribing that if
the prescribed form is not fulfilled at the time of drafting, the will is void
(§ 601, ABGB). According to the inheritance law of the Federal Republic
of Germany, the date of the will should be in the day, month, and year
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format. Failure to specify the date leads to doubts about the legal validity
of the will, and as such information cannot be determined in another
way, the will is void (§ 2247, Biirgerliches Gesetzbuch (hereafter: BGB)).
The BGB also prescribes that a legal matter that does not have a legally
prescribed form is void (§ 125, BGB). Only a formally legally valid will
can produce legal effects (Frank, 2000, p. 58). Form requirements are
not expressed to such an extent in any legal matter, as in the case of a last
will. Among the reasons why wills require the strictest form, the most
important one relates to the fact that the form prescribed by law reminds
the testator of the seriousness of the work he undertakes, and forces him
to think carefully before drafting the will. Thanks to the strict conditions
of the prescribed form, the true intention of the testator can be reliably
determined as he is no longer alive (Svorcan, 2009, p. 39). This is how
the German legislator ensures that one of the key characteristics of the
last will’s legal nature is respected.

In accordance with the Swiss Confederation law, the date of a
holographic will must be in the year, month, and day format. If the
invalidity of a holographic will lies in the fact that the year, month, or day
is not stated, or is stated incorrectly, the will can be declared void only if
the necessary information regarding the time cannot be determined in
another way, as the date is necessary for the assessment of testamentary
capacity, determining the sequence in the case of numerous disposals,
and any other issue related to the validity of the disposal (Art. 505, 520a
Schweizerisches Zivilgesetzbuch (hereafter: ZGB)). In respect to the form
as a condition for the legal validity of the will, the ZGB stipulates that if
the disposition in the event of death contains a formal defect, it will be
declared void after filing a lawsuit (Art). 520 Abs. 1 ZGB).

3.2. Historical Review

Concerning the origin of certain wills in the ABGB, special attention
is paid to the holographic will in the legal literature of comparative law.
Namely, it is stated that the holographic will originated from the Vienna
City Code (1526). Historically, in the Republic of Austria, the form of
the will regulations were amended five times in the period from the 19"
to the 20" century (Zimmermann, 2012, p. 479, p. 499).

214



Davor Milardovi¢
EXCEPTIONS IN THE CONTEXT OF TESTAMENTARY SUCCESSION

Most of BGB inheritance laws are contained in book number 5
(Brox, 2004, p. 17). Modern German inheritance law has its origins in
Roman, but also in Germanic inheritance law (Du Toit, 2000, p. 380),
but the last will in the BGB is predominantly Roman. When it comes
to more recent history, the French law through which the holographic
will entered the BGB (Binder, 1923, p. 9) should be emphasized. The
holographic will was established in the Federal Republic of Germany
in the 19" century, primarily in the southwest, which was significantly
influenced by French law. This will can also be found in ordinances
from the 17* and 18" centuries, from which it was transferred to the
French Civil Code (Zimmermann, 2012, p. 479, p. 494). At the time
of the adoption of the BGB, the focus was on legal certainty, which
made public will an acceptable will. German legal doctrine points out
that the legislator tries to improve the public will. Simultaneously, it is
emphasized that as a private will, a holographic will contains advantages
for each testator. The testator can write, change, and revoke it at any
time and in any place, which saves him from various expenses (Lange
& Kuchinke, 2001). It is also stated that a holographic will has slightly
greater opportunities for forgery (there is also a risk that the will may
disappear or get lost), however, the legislator consciously accepts such
a risk, due to the greatest possible freedom in respect to drafting a will
( Frank, 2000, p. 59), while there can hardly be any doubt about the
authenticity of the will drafted by a notary. Meanwhile, the Law on
Notary Certification from 1969. (Beurkundungsgesetz) the drafting of a
public will is excluded from court jurisdiction (Brox, 2004, p. 17, p. 66).

The parallel legal doctrine asserts that Swiss law follows the
BGB in terms of standardizing will forms (Lange & Kuchinke, 2001,
p. 330-331). When it comes to the holographic will and its historical
review, it is asserted that it is rooted into the ZGB, even though, in terms
of standardization of holographic wills, only a relatively small number of
19* century cantonal laws referenced the laws of countries whose legal
systems were already executing this type of will, such as the Republic of
Austria or the Republic France (Zimmermann, 2012, p. 480). 480).
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4. Acceptance of the International Will and Its Legal Significance

The international will is also referred to as testamentum internation-
ale in legal literature (Todorovi¢ & Kuli¢, 2004, p. 153). The issue of the
global distribution of international wills is an interesting issue that appears
in domestic jurisprudence and about which there is no unified position.
From the data obtained from comparative law and international sources, it
can be concluded that the international will is not particularly widespread
globally. When individual member states of the European Union are taken
into account, it is evident that this type of will is present only in the leg-
islation of the Republic of Italy, the Republic of France, the Kingdom of
Belgium, and the Republic of Portugal (Zimmermann, 2012, p. 488). UNI-
DROIT’s data (2021) point to the limited extent of international wills.

After all actions related to the drafting of the will have been com-
pleted, to remove any doubts about the legal validity of an international
will, i.e., to facilitate the determination of its existence and the fulfill-
ment of the required conditions, the relevant law prescribes the issuance
of a special certificate by an authorized person, which confirms that the
obligations prescribed for the legal validity of the will have been ful-
filled. According to Art. 90 of the FB&H inheritance law, an authorized
person must provide a certificate to the international will, in accordance
with the provisions of Art. 91 of the FB&H inheritance law, which es-
tablishes that the obligations prescribed by law have been fulfilled. The
content of the certificate is prescribed in the FB&H inheritance law. The
law in question also contains the form of this certificate (Art. 91, FB&H
inheritance law), in order to facilitate proving the existence of a will
(Blagojevi¢, 1983, p. 297). Such a certificate has the character of a state-
ment made by an authorized person, that all legal conditions for draft-
ing a legally valid will have been fulfilled (Pordevi¢ & Svorcan, 1997, p.
229-230). Its legal importance lies in the fact that it represents a public
document that facilitates proving the existence and the formal legal va-
lidity of a will, in the event of a dispute (Purdevi¢, 2012, p. 145). There-
fore, this certificate assumes only the validity of the form, but not the ex-
istence of other assumptions concerning the validity of the drafted will
(Gavella, 1986, p. 170). In accordance with the law, an authorized per-
son keeps one copy of the certificate and hands the other to the testator.
Unless proven differently, the authorized person’s certificate is deemed
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sufficient proof of the document’s formal legal validity as an interna-
tional will, in accordance with the Federal Law of FB&H (Art. 92-93,
FB&H inheritance law). An interested party can dispute the accuracy of
some or even all of the elements contained in the certificate, especially if
the statements in the certificate do not agree with the statements in the
drafted will (Blagojevi¢, 1983, p. 298). Therefore, the significance of the
certificate is limited. Its existence creates a presumption that the will was
drafted in accordance with the rules for drafting an international will,
but such a presumption can be rebutted by an interested party (Svorcan,
2009, p. 64). Nevertheless, the absence or irregularity of the certificate
is not principal for the formal legal validity of an international will that
was drafted in accordance with the applicable law (Art. 94, FB&H in-
heritance law). An authorized person’s failure to issue a certificate of the
will’s formal legal validity to the testator, or stating incorrect informa-
tion in the certificate, cannot lead to the invalidity of the will (Anti¢ &
Balinovac, 1996, p. 351). Additionally, it is important and interesting
to point out that the certificate cannot supplement the formal defects of
the will in question (Markovi¢, 1980, p. 124).

4.1. The Date of an International Will — conditio sine qua non

Unlike other will forms, the date is an obligatory element for an
international will to be considered legally valid. The essential condition
is that the will must be dated by an authorized person (Blagojevi¢,
1983). In FB&H inheritance law, the international will is the only type
of will that must have a specified date. In the case of multiple wills, the
date indicates which one is final, i.e., the last will of the testator, as well
as their testamentary capacity (Anti¢ & Balinovac, 1996, p. 348). An
incorrect date also leads to declaring the will void (Stojanovi¢, 2011,
p. 222). The date is a constitutive element of an international will, and
without it, the will cannot be legally valid (Svorcan, 2009, p. 63). The
annulment of the will, due to a deficiency in form, after the inheritance
proceeding has commenced, can only be requested by a person who has
legal interest, within one year from learning about the will, and at the
latest, within ten years from the execution of the will (Art. 65 FB&H,
inheritance law and Art. 67, RS inheritance law).
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4.2. The Date and Theoretical Dilemmas

Primarily, it is imperative to point out and analyze the theoretical
perspective regarding the date of an international will. According to
Markovi¢ (1980, p. 122), specifying the date on an international will is not
necessary, and its absence cannot lead to the legal invalidity of the will if
the authorized person specified the date on the certificate attached to the
will. It is of great importance to emphasize that this perspective should
be categorically rejected. As previously mentioned, in accordance with
the FB&H inheritance law, the absence or irregularity of the certificate
does not affect the formal legal validity of an international will, which is
not the case with the date of the will.

5. Testamentary Succession as an Exception in Legal Practice

In modern times, a will represents a kind of exception, not a rule
(Skubic, Znidarsi¢, 2017, p- 120). Given that wills are used rarely, the legal
doctrine emphasizes that legal succession is basic and most common,
hence it constitutes a rule in praxis (Anti¢, 2014, p. 85, p. 224). If the
judicial practice is analyzed, it is easy to conclude that in most cases, the
inheritance is distributed according to the rules of legal succession and
not according to the will (Svorcan, 2009, p. 95).

The testamentary succession phenomenon, as an exception in legal
practice, is symptomatic not only for Bosnia and Herzegovina, but also
for the entire region. Therefore, it is interesting that when legal writers
talk about how legal succession is more common than the will, they
never state the reasons why. As mentioned, these writers sometimes
reference the judicial practice, but more often than not no additional
explanation of the phenomenon is provided.

5.1. Reasons for the Rarity of Private Wills

Although the existence of the willasalegal conceptand the possibility
of drafting a will are well-known facts, the reasons for its rarity in legal
practice should first be sought in the mentality of individuals. Thus, the
average person, who is often not a lawyer by profession, will not dare to
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draft a will because of the fear that it will be void. In other words, the
person fears that they will not perform the procedure properly, which
points to an issue of self-confidence. Further research of the psychology
of an individual shows that by drafting a will, the individual reconciles
with the fact of his transience. Perhaps facing such a fact is the reason
that partially prevents an individual from drafting a will, leaving the
distribution of his inheritance to the court. Therefore, the reasons that
lie in an individual’s mental structure very likely often lead to the non-
use of private wills.

5.2. Reasons for the Rarity of Public Wills

When it comes to the rare use of public wills in legal practice,
one should primarily point out the reasons of a financial nature. The
drafting of any public will, judicial or notarial, represents an additional
expense that citizens are often not prepared for in a time of increasingly
widespread poverty. For example, a notary in The Federation of Bosnia
and Herzegovina is obliged to calculate a reward in the amount of 120
BAM (convertible mark, approx. €62), according to tariff number 10 of
the Tariff on Rewards and Charges of Notaries (2021), for the notarial
processing of a will (or a legally valid succession agreement between
married or cohabiting partners). Therefore, reasons of a financial nature
represent a possible cause that leads to the rare use of public wills.
Taking into account the value of the average pension in Bosnia and
Herzegovina and its neighboring countries, it can be concluded that
e.g., the testator who is advanced in age should set aside a significant
percentage of their monthly pension for the preparation of any legal
work. This example confirms that wills are an expense that citizens are
often not ready or able to bear.

6. Conclusion

Specifying the date of drafting a holographic will is useful in many
ways. Firstly, if there are numerous wills, it is easy to determine which
of them is valid, if the wills are mutually contradictory. An even more
significant fact is that the specified date enables proving the existence
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of testamentary capacity, the existence of sound mind and memory,
but also determining the age of the testator at the time of drafting the
will. Norming of a holographic will that does not specify the date of
drafting as an obligatory element of the said will form, can be classified
as defective norming. Any argument for not specifying the date of
a holographic will that originates from legal doctrine or the legal
profession is a scientifically unfounded argument. From the point of
view of comparative law, it is noticeable how several legal systems of
European civil law standardize the date as an obligatory element of
the holographic will form. While studying the countries whose legal
tradition references its region, attention should first be drawn to the
German and Swiss legislators’ method of standardizing the date of the
holographic will. This method concerns standardizing the date in a
way that provides an enviable degree of legal certainty, which can easily
be incorporated into domestic legislation. When it comes to the date
of a holographic will, the resolutions contained in the ZGB are more
than worthy of attention, especially when it comes to the obligation of
specifying the day, month, and year of drafting the will, i.e., the full date
and not the abbreviated form e.g., specifying only the year of drafting.
To establish legally relevant facts, such as testamentary capacity, the full
date of drafting the will is often crucial.

Specifying the date solely on the certificate attached to the
international will does not make the will legally valid in terms of form.
Thus, if the date is stated on the certificate, but not on the will, and
the certificate has disappeared for any reason, the will remains legally
valid without the certificate. Despite that, the will cannot remain legally
valid without the date specified in the certificate, because the date is a
constitutive element of an international will.

When it comes to testamentary succession as an exception in
legal practice, legal science must try to find an explanation regarding
the cause of that phenomenon, as this topic is usually reduced to the
ambiguous phrase “the will is reduced to the level of an exception” in
legal literature. The possible causes of such a phenomenon, which is
referred to in this paper, clearly show that the action of legal science
alone will not be enough to explain and overcome it, and that it is
necessary to include other disciplines that belong to social sciences,
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as in psychology, sociology, etc. The state and the legislator have the
obligation to improve the situation and bring back one of the most
important concepts of inheritance law from the margins, primarily by
calling attention to testamentary succession through means of public
information, specialized websites, alleviating the costs of drafting public
wills, and in various other, adequate ways.
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